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Ethics and Civility

Once this is confirmed and the process is 
vetted, we can then determine how its use 
fits into our handling of a litigated matter.

The “Hype” to Use AI 

AI is touted as being efficient for lawyers 
doing litigation to automate document 
review (including transcripts), provide 
AI driven summaries, and to perform re-
search by finding cases and providing an 
AI driven analysis of them.2 The internet 
has dozens of sites trying to sell lawyers 
on some type of AI system to use in their 
practice. While it may be efficient to use 
AI, the issue for us as lawyers is how to 
use it appropriately and reliably in our 
law practice – here with an emphasis on 
a litigation practice – within the profes-
sional rules which require that whatever 
information we ultimately use is accurate 
and credible and even citable as authority 
for a position taken.3 

 This is the issue for those of us who 
are working to keep up with the tools 
and trends that are available for lawyers 
practicing in the field of civil litigation and 
dispute resolution.4 

 If AI is a tool to be used, whatever 
assistance it provides must be verified. 
This is especially true when searching for 
citable legal authorities.5 My experience 
in using it to find legal authority is that 
it can be misleading, inaccurate or just 
plain wrong. So, caution in using AI is 
advised. While accessing AI might be an 
efficient way to obtain useful information, 
whatever information is acquired must be 
checked and confirmed as reliable. The 

number of AI sources on the internet is 
daunting6 with so many trying to “sell” 
an AI driven product to make our law 
practice more efficient. However, with no 
credentialing or verification process, reli-
ability becomes an issue. While AI itself 
is not authority for any legal proposition, 
it may lead to citable authority. If it does, 
the citable authority should be reviewed 
and confirmed as supporting and relevant 
to the point advanced. Unfortunately, that 
has not always been the case as there are 
examples of situations in which a lawyer 
has not confirmed the AI referenced au-
thority, which turned out to be wrong and, 
in a few cases, non-existent.7 And, when 
input is required by the AI program, we 
must be careful not to disclose privileged 
or otherwise confidential information un-
less the site is totally secure (which needs 
to be verified).8

A Realistic Appraisal of AI’s Role 
in Our Practice 

We have been attracted to AI as a resource 
because it can potentially increase our 
efficiency. It can be a quicker and more 
efficient means of finding citable authority. 
Nonetheless, we fail to meet our profes-
sional obligations unless we verify the 
accuracy of the information AI locates.9 

So, from a lawyer’s perspective, there 
are two overriding considerations. 

First, information that is disclosed to 
the AI source, whether it is public or 
accessible by those outside the lawyer’s 
firm, must not be confidential (e.g., work 
product) or protected from disclosure by a 
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The Role of AI 

Let’s face it: Artificial Intelligence (“AI”) 
can be a real puzzle.1 It is also intimidating 
and mysterious. Essentially, it is a “non-
human” performing “human tasks.” So, 
for those of us doing civil litigation, the 
question is: How much can we rely on AI 
to provide us with accurate information 
when we ask it to do so? 

Further, how can and should we use 
what we develop? 

As practicing lawyers we likely do not 
have the time to be experts in the science of 
artificial intelligence, but we do need to a) 
develop some understanding of AI as a tool 
and how it can be used, and b) be cautious 
in using it, particularly if we do not have a 
full understanding of how the AI process 
we are using works, who has access to it, 
and what it is going to provide in the way 
of assistance in a litigated matter. That is, 
we need to ensure that AI is being used 
responsibly and identify any potential ethi-
cal or privacy concerns before it is used. 
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privilege. Second, whatever information is 
retrieved must be verified so that it is ac-
curate and reliable if used in a dispute or 
lawsuit whether in proceedings in court or 
out (e.g., a deposition). Ethical standards 
do not permit the use of information that 
is not accurate.10 

The American Bar Association has spo-
ken on the topic with Formal Opinion 512 
(July 29, 2024) which states: 

To ensure clients are protected, lawyers 
using generative artificial intelligence 
tools must fully consider their ap-
plicable ethical obligations, including 
their duties to provide competent legal 
representation, to protect client infor-
mation, to communicate with clients, to 
supervise their employees and agents, 
to advance only meritorious claims and 
contentions, to ensure candor toward 
the tribunal, and to charge reasonable 
fees.11 

While both traditional AI and generative 
AI require caution, this concern is par-
ticularly acute with generative AI, which 
produces new and original content.12

The San Francisco Superior Court, 
guided by statewide California rules (like 
Rule 10.430) has strict guidelines for AI 
use within the judicial branch13 which 
emphasizes no confidential data which is 

at risk for disclosure outside a restricted 
use, requires human oversight for accuracy 
and bias checks, and prohibits AI from 
making core judicial decisions. These rules 
aim to protect privacy, ensure fairness, and 
maintain judicial integrity, requiring each 
court to adopt a specific AI policy by late 
2025, balancing AI efficiency with ethical 
standards.14

 San Francisco’s policy allows judges 
and court staff to use AI tools. However, 
its guidelines provide that the user is 
responsible for the content and use. It 
further states that the user should: “Always 
review, edit, fact-check, validate, and/
or test AI generated content, which isn’t 
always accurate.” It also requires disclo-
sure of its use in certain circumstances. 

These guidelines also recognize: “While 
AI-generated content can appear authori-
tative and polished, it can be inaccurate, 
biased, or misleading. GenAI use can also 
heighten the risk of privacy breaches, 
unauthorized data sharing, and cybersecu-
rity threats. Furthermore, overreliance on 
GenAI for decisions that affect the public’s 
rights or safety can reduce transparency, 
weaken accountability, and erode trust in 
government.”15

These rules emphasize the two impor-
tant points stated above: first, AI sources 
cannot be relied on alone for information 
that is used in briefing, court papers, ap-
pearances or to otherwise advance a cli-
ent’s case. Second, reasonable steps must 
be taken to ensure the accuracy of any 
AI-generated information which is relied 
on or used by a party to a dispute.16 

Providing Competent Legal 
Representation by Understanding 
the Source17

We have a duty to provide competent rep-
resentation, which includes reliance on the 
tools we use such as technology. Before 
using any source that can generate original 
information, we should understand how its 
technology works, and what its limitations 

Whatever information is 
retrieved must be verified 
so that it is accurate 
and reliable if used in 
a dispute or lawsuit 
whether in proceedings in 
court or out.
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are. So, AI is a resource – and perhaps 
a “starting point” – for a research task. 
It should never be relied on as a sole 
source. And as noted, once confidential 
information is used, the result cannot be 
accessible by those outside of the privi-
lege zone.18

Further, lawyers should consider dis-
closing to a client any intent to use AI 
in representing that client, if the disclo-
sure is material and significant to that 
representation. However, in my view, 
the use need not be disclosed (unless 
billing for its use) if the AI materials are 
just a starting point for finding relevant 
authorities and the latter becomes the 
source that is relied on for advocating 
a client’s cause. In that case the AI lead 
is imply that – a lead to professionally 
reliable authorities. 

Case Law So Far 

The AI landscape has resulted in opinions 
that have commented on its use.19 For 
example, in Noland v. Land of the Free, 
L.P.,20 quotations in the plaintiff’s opening
and reply briefs were fabricated. What
was attributed to published cases was not
in the cited cases. Other citations to cases
by the plaintiff did not discuss what was
represented. There were also citations to
cases that did not exist. According to the
opinion, these citations were the result
of AI tools used by plaintiff’s counsel to
prepare these briefs. This resulted in the
case “hallucinations” which plaintiff’s
counsel did not verify. While the court
did further consider the case, it imposed
a $10,000 sanction on plaintiff’s counsel
and referred the matter to the State Bar.
The court stated:

Simply stated, no brief, pleading, 
motion, or any other paper filed in 
any court should contain any cita-
tions – whether provided by genera-
tive AI or any other source – that the 
attorney responsible for submitting 
the pleading has not personally read 
and verified.21

A Comment on the State of AI as a 
Usable Resource 

So, it comes as no surprise to conclude 
that we must ensure that AI does not lure 
attorneys into violating ethical principles 
and good practice. 

AI is not a substitute for diligent work 
and research or making sure that work is 
accurate and consistent with legal prec-
edents and sound professional judgment. 
As lawyers, we are accountable for all 
information we use in our practice and 
share with the court or counsel. So, to 
meet our professional responsibility, all 
AI generated sources should be checked 
and verified as accurate before used, relied 
on or disclosed to others in our practice. 

To emphasize, there should be no reli-
ance on any AI research without verifica-
tion of the authorities extracted. Here 
again, AI is a tool for finding citable au-
thorities. In my view, once the authority is 
confirmed and verified as applicable, there 
need be no disclosure of the means (use of 
AI) to find it. At this point, it is the case, 
statutory, or other appropriate authority 
that is relied on, and the use of AI to get to 
that point of finding that reliable authority 
is not required, no more than if the at-
torney found the authority in an article or 
uncovered it in some other way. Now, the 
authority that is relied on is appropriate, 
and it is that authority which is relevant and 
becomes the focus of the client’s position, 
which it is supporting.

Thus, AI is a tool with the ultimate re-
sponsibility for its use always remaining 
with the lawyer. So, the caution light is 
on when consideration is given to its use. 
Yet, the world of AI is constantly evolving 
– and rapidly. There may be a day when
AI generated information is a reliable and
accurate source of information, including
acceptable legal citations or resources,
with a means of verification that confirms
it. But for now, that is not the case. 	 g
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